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I. Introduction

Plaintiff alleges that he was wongfully denied tenure
as a faculty nenber at Tenple University because of his
association with an African Anerican professor for whomplaintiff
voted in an academ c election for departnment chair. Plaintiff
asserts a Title VIl claimagainst Tenple, as well as suppl enental
state law clains for breach of contract and violation of the
Pennsyl vani a Human Rel ati ons Act (“PHRA’). Presently before the
court is defendant’s Mdtion for Sunmary Judgnent.

1. Legal Standard

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
mat erial fact and that the noving party is entitled to judgnent

as a matter of law” Fed. R CGv. P. 56(c). See also Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 247 (1986); Arnold

Pontiac-GVC, Inc. v. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d




Cr. 1986). Only facts that may affect the outcone of a case are

“material.” See Anderson, 477 U.S. at 248. Al reasonabl e

inferences fromthe record nust be drawn in favor of the non-
movant. See id. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the

non- novant nust then establish the exi stence of each el enent on

which it bears the burden of proof. See J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). A plaintiff cannot avert summary
judgnment with specul ation or conclusory all egations, such as
those found in the pleadings, but rather nust present evidence
fromwhich a jury could reasonably find in his favor. See

Anderson, 477 U.S. at 248; Ri dgewood Bd. of Educ. v. N E. for

ME., 172 F.3d 238, 252 (3d Gr. 1999); WIllianms v. Borough of

West Chester, 891 F.2d 458, 460 (3d Cr. 1989); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).

[11. Facts

From t he evi dence of record, as uncontroverted or
otherwi se viewed in a |ight nost favorable to plaintiff, the
pertinent facts are as follow

Plaintiff was an assistant professor of French in

Tenpl e’ s Departnent of French and Italian fromthe 1989-1990



academ c year until June 30, 1997. He was engaged pursuant to an
enpl oynment contract which was renewed each academ c year. As a
faculty nmenber, plaintiff was also subject to a collective

bargai ni ng agreenent. The coll ective bargai ning representative
was the Tenple Association of University Professionals (“TAUP").
He becane eligible for review for tenure and pronotion to

associ ate professor in the 1994-95 academ c year.

In the fall of 1989, Dr. WIlbert Roget, the only
African Anerican then in the Departnent of French and Italian,
indicated his interest in running for Chair of the Departnent.

I n Decenber 1989, Dr. Roget was approached by a coll eague, Dr.
Janes Mall, who suggested that there was a position avail abl e at
Howard Uni versity he m ght wish to pursue rather than run for
Chair and anot her Col |l eague, Dr. Marquita Noris, gave Dr. Roget
t he position announcenent.

Dr. Roget was a candidate in the April 1990 el ection
for Chair of the Departnent. H's opponent was Dr. Charlotte
Kleis. Plaintiff met with each candi date and concl uded that Dr.
Roget had “a clearer vision of what he would do as Chair.”
Plaintiff, Dr. Eric Sellin, Dr. Kathy Collins, Dr. Justin Vitello
and Dr. Ruth Thomas voted in favor of Dr. Roget.! Dr. Noris and

Dr. Mall voted for Dr. Kleis. Dr. Roget and Dr. Kleis each voted

!Dr. Thomas was on a committee of three professors which had
“ent husi astically” recommended that Dr. Roget be hired as an
associ ate professor seven years earlier.
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for thensel ves. Upon the recomendation of the faculty, then
Dean Lois S. Cronhol m appointed Dr. Roget as Chair of the
Departnent for a three year termfromJuly 1, 1990 through
June 30, 1993.

When Dr. Kleis |earned that Dr. Roget proposed to
replace himas Graduate Advisor with plaintiff, Dr. Kleis
suggested to plaintiff that his vote had been “bought.”

Plaintiff understood Dr. Kleis to nmean that plaintiff voted for
Dr. Roget in exchange for this assignnent.

As his termas Departnent Chair neared expiration, Dr.
Roget decided to run for another term On February 10, 1993,
Drs. Kleis, Mall, Noris and Thomas wote a letter to Dr. Roget in
whi ch they expressed their opposition to his candi dacy and
advi sed that Dr. Mall planned to be a candidate. They expressed
criticismof “the way in which the departnent is nmanaged.” They
accused Dr. Roget of fostering “political divisions in the
departnent,” pitting “you and the junior faculty on one side”
against “the tenured faculty” on the other. They also noted the
unfairness of requiring junior colleagues to choose between Dr.
Roget and four professors who conprised a majority of the
departnental personnel commttee. Dr. Roget showed the letter to
plaintiff.

Dr. Roget’s opponent in the second el ection was indeed
Dr. Mall. According to plaintiff, he was told by Dr. Manon Ress,
who had joined the Departnment since the prior election, that she

was told at a social gathering in early 1993 by “either Dr. Mall



or his wife” that her chances for tenure woul d depend upon how
she voted in the upcom ng election for Chair. This itself is

i nconpet ent hearsay evidence. The court will assunme for purposes
of the pending notion, however, that this could be presented in
conpetent formby Dr. Ress based on a letter to President

Li acouris she authored on May 5, 1996 in which she states she was
told, albeit by sonmeone not identified in the letter, that her
prospect for tenure would be affected by her vote for Chair.?

The second el ection was held in the spring of 1993.
Plaintiff, Dr. Vitello, Dr. Christopher Concolino and Dr. Ress
voted for Dr. Roget. Dr. Noris, Dr. Kleis and Dr. Thonas, who
had voted for Dr. Roget in the prior election, voted for Dr.

Mall. Dr. Roget and Dr. Mall each voted for thensel ves.

Both el ections were conducted by secret ballot. Sone
persons, however, had expressed their intentions and it could be
di scerned how others voted, in plaintiff’s words, “by process of
elimnation.”3

G ven the apparent division in the Departnent and

because Dr. Roget’s reign as Chair was tunul tuous, Dean Carol yn

’Dr. Ress, however, has not confirmed plaintiff’s suggestion
that she left Tenple because she felt she woul d be denied tenure.
She states in her letter that she “resigned for personal
reasons.” She also attributed the aninobsity surrounding the
el ection for Chair not to racismbut to “the political situation
in the Departnent.”

*Plaintiff has not averred that he had announced his voting
intention to others.



Adans deci ded not re-appoint Dr. Roget to the position. Dean
Adans felt that it would be best to appoint soneone new from
outside of the Departnent. Dr. Kleis becane interimChair until
Dean Adans appoi nted Betty Richards of the Departnent of Gernman
and Slavic to serve as acting Chair.

Al t hough Dr. Roget did not |odge a conplaint, there
were protests about Dean Adami s decision. She then requested
that the Ofice of Affirmative Action investigate the
ci rcunst ances surroundi ng the decision not to reappoint Dr. Roget
as Chair. The investigation was conducted by Dr. WIIliam Yates,
the Assistant Vice President for Affirmative Action and an
African Anerican. He interviewed twenty-three individuals,
including all nmenbers of the Departnent. Dr. Yates concluded in
his report of May 16, 1994 that racismwas not a factor in the
deci sion not to reappoint Dr. Roget but that it was probably a
factor in Dr. Roget’s inability to performas Chair

After the Yates report, a faculty Commttee of Inquiry
was convened to investigate the suggestion of racism The
Commttee consisted of Dr. Deirdre David of the English
Departnent, Dr. Gegory Lorant of the Biol ogy Departnent, Dr.
Joseph Margolis of the Phil osophy Departnent, Dr. Ronald Tayl or
of Psychol ogy, Dr. Kariamu Wi sh-Asante of the African-Anerican
St udi es Departnent and Dr. Howard W nant of the Soci ol ogy
Departnment. The Commttee considered Dr. Yate’'s report, gathered

additional testinony and issued a report on Decenber 12, 1994.



The Commttee found that Dr. Roget engaged in “an
unusual | y autocratic nmethod of chairing” and “in alienating
practices.”® The Conmttee concluded that “there is no evidence
to sustain charges that Dr. Roget was hanpered in his performance
by racism” but also that “it is inpossible to say race played no
part in the history of conflict between Dr. Roget and his
col | eagues” as “race plays an inevitable part in the way
i ndi viduals respond to one another.” The Comm ttee opined that
t he Departnent was, however, plagued by “rancor, resentnent and
ol d grudges” and recommended that the Dean conduct a search for
“an outside chair.”

Dean Adans rel eased an excerpted version of the Yates
report which contained no nanes or comments attributed to any
interviewee.® It is unclear fromthe record presented whether
any portion of the Commttee of Inquiry report was rel eased prior
to the final denial of tenure to plaintiff. It is clear,

however, that no statenent in the report is attributed to him and

“Dr. Sellin testified that he considered hinself one of Dr.
Roget's “best friends” when he becane Chair but that he was a
“poor chair” and “denonstrated poor nmanagerial skills,
particularly with regard to the ability to relate to tenured
faculty nenbers of the Departnent.”

°Dr. Yates testified that “I think if | renmenber correctly,
Dr. Zielonka said that he had sonme concerns about his tenure
process because of his support of Dr. Roget.” Dr. Yates

understood fromplaintiff that “there was aninmus in the
department” because he had supported Dr. Roget for Chair but it
was “not necessarily based on race.” Plaintiff “didn’t

el aborate” on the matter further during his interview
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that his nanme is nentioned only as one of various persons who
were intervi ewed.

Foll ow ng a national search for soneone to chair the
French and Italian Departnent, Dr. Marge Devi nney was sel ected
effective in the Fall of 1995. Dr. Devinney was a professor of
Cerman and in the Fall of 1995, the Departnent of French and
Italian and the Departnent of German and Sl avic were nerged.

The departnental personnel commttee which revi ewed
plaintiff’s 1994-95 application for tenure included individuals
who were displeased with Dr. Roget and voted agai nst recomendi ng
tenure for plaintiff. Drs. Mall, Noris and Thonmas recommended
agai nst tenure while Dr. Roget and Dr. Tim Corrigan favored
t enure.

In this multi-level review process, the interim Chair
of the Departnent and the Dean of Tenple's College of Arts and
Sci ences then recommended agai nst tenure and pronotion for
plaintiff. The College of Arts and Sci ences Tenure Committee
then recomended that plaintiff receive tenure. Gven the split
vote, three negative recomendati ons and one positive
recommendation, a subcommttee of the Council of Deans made an
i ndependent review and ultimately voted four to two agai nst
recommendi ng tenure. The Council of Deans then voted ten to two

agai nst tenure.



In response to this recomendation, plaintiff
conplained to then President Peter Liacouras in a letter in My
1995 that the review process was unfair and that there were
“serious problens and conflicts within the Departnent that had
adversely affected [his] review” Rather than forwarding the
negati ve tenure recomendation to the Board of Trustees,

Presi dent Liacouras discussed plaintiff’s situation with Dr.
Yates and asked that he investigate the nmatter. Dr. Yates
concluded that plaintiff’'s support of Dr. Roget “could have been
a factor” in the negative recommendati on by the Depart nent
Personnel Commttee regarding plaintiff’s tenure. President

Li acouras then decided that no further action should be taken on
plaintiff’s review and that it would be best to defer action on
plaintiff’s application for tenure until the next year.

Provost Janmes Engl and tel ephoned plaintiff to inform
hi mthe President had decided to “send the review back to the
departnent for a newreview, a de novo review.” Dr. England al so
told plaintiff that the President would review the process upon
conpletion to ensure it had been conducted fairly.

In a letter dated June 15, 1995, signed by the Provost
and countersigned by plaintiff, the parties agreed upon a del ay
in plaintiff’s tenure and pronotion consideration until the 1995-
96 academ c year and, in the event of a negative decision, to

enpl oyment for a final academ c year in 1996-97. Plaintiff



agreed to waive and release any claimto tenure based on the
extension of his enploynent during the 1994-95 and 1996- 97
academ c years. The letter provided that “[t]his agreenent is
subject to the witten concurrence of the Tenple Associ ation of
Uni versity Professionals” and contained a signature line at the
bottom for “Arthur Hochner, President TAUP.”

The second review again focused on the pertinent areas
of schol arshi p, teaching and service. New eval uations of
plaintiff’s publications were utilized. Evaluations fromthe
prior review which included negative comments were not
resubmtted. New peer reviews of teaching and new student course
eval uations were utilized. The participants in the process
present ed new Recommendati on Sheets with new commentary and
anal ysis. The College of Arts and Sciences Tenure Conmittee
expressly noted in its evaluation that in response to plaintiff’s
concern and “political divisions in his departnent,” it was
scrupulous in its effort to be fair.

Drs. Kleis, Thonmas, Noris and Mall participated in
plaintiff’s second review for tenure and pronotion. They voted
not to recomrend tenure. There was al so a new professor from
outside the University, Dr. Devinney, who had assuned the
position of Departnent Chair. She recommended agai nst tenure.
| ndeed, the results at every level of the review process were

negative. Plaintiff’s teaching was found to be satisfactory and
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his research better than satisfactory. This was deened to be
insufficient in terns of the desired | evel of distinction,
al t hough six outside reviewers selected to assess plaintiff’s
publications found them prai seworthy. The Board of Trustees
voted to deny tenure to plaintiff and by letter of June 27, 1996,
President Liacouris infornmed plaintiff that he had been denied
tenure.

Plaintiff filed a twenty page conplaint with the
Faculty Senate Personnel Commttee, an independent body wth
authority to review conplaints about the tenure and pronotion
process, in which he challenged the fairness of the second review
process. The Conmttee concluded in a report of Decenber 4, 1996
that the process had been fair and that no further action was
warranted. Plaintiff then detailed his conplaints regarding the
fairness of the process to President Liabouris. He responded in
a letter of April 1, 1997 that he had carefully considered all of
plaintiff's expressed objections and concurred with the
conclusion of the Faculty Senate Personnel Commttee. TAUP
declined plaintiff's request to file a grievance.

Plaintiff’s enploynent with Tenple was term nated at
the end of the 1996-97 academ c year. Plaintiff began new
enpl oyment with Assunption College in Massachusetts in August
1998. He received credit toward tenure for his eight years at

Tenpl e.
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I'V. Discussion

A. Associational D scrinmnation

Title VII makes it unlawful for an enployer “to fail or
refuse to hire or to discharge any individual, or otherwise to
di scrim nate agai nst any individual with respect to his
conpensation, terns, conditions, or privileges of enploynent,

because of such individual’s race.” 42 U S. C. 8§ 2000e-2(a)

(enphasi s added).
Federal courts have recognized Title VII clains for

associ ational discrimnation. See, e.g., Parr v. Wodnen of the

Wrld Life Ins. Co., 791 F.2d 888, 892 (11th Cr. 1986); Reiter

v. Central Consol. Sch. Dist., 618 F. Supp. 1458, 1460 (D. Col o.

1985); G eshamv. Waffle House, Inc., 586 F. Supp. 1442, 1445

(N.D. Ga. 1984); Holiday v. Belle's Rest., 409 F. Supp. 904, 908

(WD. Pa. 1976). Such clainms, however, are predicated upon
di scrimnation against a plaintiff because of his race.

In arguing that “it would be entirely illogical to
require Dr. Zielonka to prove that discrimnation was based on
his own race,” plaintiff m sperceives the basis of an
associ ational discrimnation claim The plaintiff’s own race
must have been as much a notivating factor in the defendant’s
adverse action as the race of the individual with whom he

associ ated. See Drake v. M nnesota Mning & Mqg. Co., 134 F. 3d

878, 884 (7th Cir. 1998) (key inquiry in associational race

12



di scrimnation claim*“should be whether the enpl oyee has been
di scrim nated agai nst and whet her that discrimnation was

' because of' the enployee's race”); La Rocca v. Precision

Mot orcars, Inc., 45 F. Supp. 2d 762, 773 (D. Neb. 1999)

(plaintiff nmust show that “but for [his] race not being black he
woul d not have been discrim nated agai nst because of his
association” or that any discrimnation he suffered “was a result
of his race being different fronf that of person he associ ated
wth); Reiter, 618 F. Supp. at 1460 (“underlying rationale” for
associ ational discrimnation claim®“is that the plaintiff was

di scrim nated agai nst on the basis of his race because his race
was different fromthe race of the people he associated with”);
G esham 586 F. Supp. at 1445 (but for being white, plaintiff
woul d not have been discrimnated agai nst on the basis of her
marriage to a black man); Holiday, 409 F. Supp. at 908 (essence
of plaintiff’s claimis that “because she was white as opposed to
any other race she was the victimof enploynent discrimnation”).
I n associ ational discrimnation cases, it is the interracial
nature of a relationship itself that notivates discrimnation.

Plaintiff quotes a line fromJohnson v. University of

G ncinnati, 215 F.3d 561 (6th Gr. 2000) that “[p]laintiff need

not have all eged discrimnation based upon his race as an African
American in order to satisfy the protected status requirenent” to

suggest that the race of a plaintiff in an associational

13



discrimnation case is irrelevant. In support of the foregoing
assertion, however, the Court in Johnson cites to a case from
which it quotes parenthetically that “[w]lhere a plaintiff clains
discrimnation [in a Title VII action] based upon an interraci al
marriage or association, he alleges, by definition, that he has
been di scrini nated agai nst because of his race.” |d. at 575.°
It is correct that a plaintiff of any race may nmaintain a claim
for associational discrimnation, but the discrimnation nust be

based on the difference in his race and that of those he

®I nsofar as the Court in Johnson suggests that in an
associ ational discrimnation case the race of the mnority
individual is “inputed” to the plaintiff, the court cannot agree.
The essence of the claimis that but for the interracial nature
of his association, the plaintiff would not have been
di scrimnated against. |In Johnson, an African Anerican plaintiff
al l eged that he was term nated fromhis enploynent for advocating
enforcenent of procedures to prevent discrimnation in enploynent
and pay against mnorities and wonen. He had not framed his
cl ai mas one of associational discrimnation, but rather clained
“protected status” under Title VII “as a person who advocates on
behal f of wonmen and mnorities” and all eged he was term nated for
such advocacy. See Johnson v. University of Cincinnati, 1997
US Dst. LEXIS 23768, *26-27 (S.D. Chio Dec. 18, 1997). Wile
citing to several associational discrimnation cases, the
appel l ate court seens to have accepted and acted on this theory.
See Johnson, 215 F.3d at 577 (plaintiff’s “advocacy of hiring
practices that do not discrimnate” is “protected conduct under
Title VII” for which he may not be “discrimnated or retaliated
agai nst”).
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associates with.’

Plaintiff did not have the type of relationship with
Dr. Roget that alone nmay reasonably support an assunption that
plaintiff’s race notivated the action he conplains of. The cases
in which courts have recogni zed a cause of action under Title VI

have typically invol ved nore substantial relationships. See

Plaintiff has not proffered and the courts have not
articul ated elenents of a prima facie case specifically for
clains of associational discrimnation. Plaintiff correctly
states that the traditional MDonnell Douglas formulation is not
intended to be rigid or ritualistic, but rather a nethod for
eval uati ng evi dence which nust be adapted to particular clains
and circunmstances. See Waldron v. SL Industries, Inc., 56 F.3d
491, 494 n.3 (3d Cr. 1995); Massarsky v. Ceneral Mtors Corp.
706 F.2d 111, 118 n.13 (3d Cr. 1983). Plaintiff, however, then
proceeds to assert only that a “prinma facie case would require a
show ng that Dr. Roget was a nenber of a protected class” and
that plaintiff was injured “fromunlawful discrimnation against
Dr. Roget.” This is not correct. It is not necessary to show
that the person with whoma plaintiff associates is a nenber of a
protected class per se, but only of a race different than that of
the plaintiff. Although it may be instructive and is the major
thrust of plaintiff’s presentation, it is unnecessary for a
plaintiff to show any discrim nation against the person with whom
he is associated. The essence of the claimis discrimnation
against a plaintiff “because his race was different fromthe race
of the people he associated with.” Reiter, 618 F. Supp. at 1460.
Any formulation of a prima facie case of associ ational
discrimnation logically would have to include at |east a nodi cum
of evidence of a causal |ink between the adverse action
conpl ai ned of and the interracial nature of the relationship or
association in question. See, e.g., Taylor v. Phoenixville
School Dist., 184 F.3d 296, 306 (3d Gr. 1999) (prima facie case
of disability discrimnation includes showi ng of “adverse
enpl oyment action as a result of discrimnation” prohibited by
ADA); Waldron, 56 F.3d at 494 (prima facie Title VIl case
i ncl udes evidence of termnation in circunmstances supporting
i nference of discrimnation made unlawful by Title VII); Nelson
v. Upsala College, 51 F.3d 383, 386 (3d Gir. 1995) (prima facie
case of retaliation includes evidence of causal |ink between
engagenment in protected activity and adverse enpl oynent action).
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Parr, 791 F.2d at 892 (interracial marriage); Chacon v. Ochs, 780
F. Supp. 680, 682 (C.D. Ca. 1991)(interracial marriage); G esham
586 F. Supp. at 1445 (interracial marriage); Holiday, 409 F

Supp. at 908 (interracial marriage); Cark v. Louisa County

School Board, 472 F. Supp. 321 (E.D. Va. 1979) (interracial

marriage). See also Robinett v. First Nat’'l Bank of Wchita,

1989 W 21158, *1-2 (D. Kan. Feb. 1, 1989) (“good friendship” of
white plaintiff with black co-worker “insufficient to establish
the type of relationship” necessary to support cause of action).

Plaintiff has not presented any conpetent evidence that
he actively attenpted to vindicate Dr. Roget’s rights or
prot ested against discrimnation directed toward him?® It
appears that plaintiff’s relationship with Dr. Roget was that of
friendly acquai ntance and supportive voter in an academ c
el ecti on.

In any event, there is no showi ng or assertion that
plaintiff was discrimnated agai nst because of his race. There
is no show ng or contention that but for his race, plaintiff
woul d have been recommended for or received tenure. Accepting

t hat sone professors opposed Dr. Roget’s reel ection because he is

8Plaintiff was a witness in the internal investigation,
however, there is no conpetent evidence that plaintiff conveyed
to those investigating that Dr. Roget was discrim nated agai nst
because of race. Mreover, there is no evidence that other
nmenbers of the Department or any deci si onmakers were aware of
what plaintiff told interviewers during the investigation.
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African American, there is no showing that their resentnent of
plaintiff for voting for Dr. Roget was because plaintiff is of a
different race than Dr. Roget. To the contrary, there is every
i ndication that these professors would have been displeased with
t he support of anyone for Dr. Roget for Departnent Chair

regardl ess of their race, nationality, age or gender.

B. Indirect D scrimnation

Per haps perceiving the problens with his associational
claim in his response brief plaintiff seens to recast his claim

as one for indirect discrimnation. Relying on Anjelino v. New

York Tines, 200 F.3d 73 (3d Cr. 1999), plaintiff argues that he

is a “person aggrieved’” by discrimnation against Dr. Roget. As
this court has recently held in a housing discrimnation case, a
white plaintiff may sue for an injury proximately caused by an

act of discrimnation against the African Anerican target of that

act. See Lane v. Cole, 88 F. Supp. 2d 402, 406 (E. D. Pa. 2000).

The question in Anjelino was one of standing at the
pl eadi ng stage. The Court held that male plaintiffs had standi ng
to sue for their |oss of enploynent and seniority on a priority
list resulting from defendants’ gender discrimnation agai nst

f emal e co-workers. See Anjelino, 200 F.3d at 92. The nal e

plaintiffs alleged that because hiring for work shifts would stop
just before the nanes of wonen on the priority list were reached,

mal es |isted bel ow t hose nanes woul d al so not be hired. If true,
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this would nean that but for defendants’ discrimnation against
femal es, male plaintiffs would have received nore enpl oynent
opportunities and seniority.

The al l eged discrimnatory conduct against Dr. Roget is
the denial of the position of Departnment Chair allegedly because
of race.® This did not result in plaintiff’s loss of tenure and
pronotion. Rather, according to plaintiff, that resulted from
retaliation by professors angry about his voting decision. Even
if Dr. Roget had been reappointed as Chair, it appears from
plaintiff’s evidence that he woul d have been simlarly treated by
those professors. |If plaintiff had been renoved before the vote
to prevent himfromvoting for Dr. Roget, he may have a claim
If plaintiff’s pronotion was contingent on Dr. Roget’s
reappoi ntnment as Chair, he may have a claim This, however, is
not a case where soneone shot through plaintiff to hit Dr. Roget.

The shot for which plaintiff seeks redress was ained at him

°The only evidence of race based ani nus against Dr. Roget is
t he suggestion of a colleague that he consider a position at
Howard Uni versity rather than run for Chair and, if adm ssible,
the opinion of Dr. Yates that Dr. Roget’s race was probably a
factor in his inability to performwell as Chair. The remark
about Howard is anbiguous. Howard is a traditionally black
university. It also appears that Howard had in fact recently
posted a position in Dr. Roget’s field and it is far fromclear
that the sane suggestion would not have been made with regard to
such a current posting of any university. The totality of
evi dence ot herwi se strongly suggests that, in the words of the
Committee of Inquiry, plaintiff's departnent was pl agued by
“rancor, resentment and ol d grudges” resulting from petty
political concerns and not racism |In any event, the court
assumes for purposes of addressing the instant notion that one
could find on the present record that Dr. Roget was a victim of
raci al discrimnation.
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C. Retaliation

Al though not pled in his conplaint, plaintiff contends
that he has made out a claimfor retaliation. |In an on the
record exchange at the close of plaintiff’'s deposition, his
counsel acknow edged that no claimfor retaliation had been pled
but opined that defendant should have been aware of the prospect
of such a claimfromwhat was pled. Plaintiff, however, never
anended his conplaint to assert a retaliation claimor sought
| eave to do so through this date. Defendant justifiably
enphasi zes this basic deficiency in addressing sunmmary judgnent
but neverthel ess di scusses the putative claimto show that it
cannot be sustained on the conpetent evidence of record.

Title VII prohibits an enployer fromdiscrimnating
agai nst an enpl oyee because he has opposed any enpl oynent
practice unlawful under that subchapter or nade a charge,
testified, assisted or participated in an investigation,

proceedi ng or hearing under Title VII. See 42 U S.C

PPl aintiff first suggested the possibility of a retaliation
claimin his response to defendant’s notion to dismss. The
court then noted that it was not clear beyond doubt fromthe face
of the pleadings that plaintiff would be unable to produce
evi dence which could entitle himto relief on this theory. At
the dism ssal stage, the test is whether a plaintiff has pled
facts which may entitle himto any relief. Once discovery
proceeds and by the summary judgnment stage, a defendant is
entitled to know precisely what clains and theories a plaintiff
i S pursuing.
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8§ 2000e-3(a). To establish a prima facie case of

retaliation, a plaintiff nust show that he engaged in protected
activity, that he was subsequently or contenporaneously subject
to an adverse enploynent action and that there was a causal |ink
between the protected activity and the adverse action. See

Whodson v. Scott Paper Co., 109 F.3d 913, 920 (3d Cr. 1997);

Barber v. CSX Distribution Servs., 68 F.3d 694, 701 (3d Gr.

1995); Jalil v. Avdel Corp., 873 F.2d 701, 708 (3d G r. 1989),

cert. denied, 493 U S. 1023 (1990).

Protected activity includes informal protests to a

superior about discrimnatory enploynent actions. See Abranson

v. WlliamPatterson Coll., 260 F.3d 265, 288 (3d Cr. 2001);

EECC v. L.B. Foster Co., 123 F.3d 746, 754 (3d Cr. 1997); Sumer

v. United States Postal Service, 899 F.2d 203, 209 (2d G r. 1990)

Protected activity enconpasses conpl aints about discrimnatory

treatnent directed at another enployee. See Anan v. Cort

Furniture Rental Corp., 85 F.3d 1074, 1085 (3d G r. 1996).

Grievances about matters not nmade unlawful by Title VII, however,

are not protected activity. See Walden v. Georgia- Pacific

Corp., 126 F. 3d 506, 513 n.4 (3d Gr. 1997), cert. denied, 523

U S. 1074 (1998).
Plaintiff argues that he “provi ded evidence of racism
as a witness in Dr. Yates’ internal investigation” and cites to

two exhibits. These exhibits, however, sinply do not support
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this contention. Plaintiff was one of twenty-three persons
interviewed during the internal investigation conducted by Dr.
Yates. There is no conpetent evidence of record, including the
testinony of Dr. Yates, that plaintiff specifically conplained to
Dr. Yates or anyone in authority at Tenple at the pertinent tine
about racial discrimnation. Further, plaintiff has produced no
conpetent evidence that anything he said in his interviewwth
Dr. Yates played any role in his denial of tenure. The report
summari zing the results of the investigation did not identify any
speci fic respondent.

If plaintiff is suggesting that his nere participation
in the internal investigation was protected activity, it was not.
Activity protected under the participation clause of Title VII
does not include participation in internal investigations. See

E.EEOC v. Total Systens Services, Inc., 221 F./3d 1171, 1174

(11th G r. 2000); Tuthill v. Consolidated Rail Corp., 1997 W

560603, *4 (E.D. Pa. Aug. 26, 1997); Russell v. Strick Corp.

1997 WL 381584, *4 (E.D. Pa. July 9, 1997). See also Mirris v.

Bost on Edi son Co., 942 F. Supp. 65, 71 (D. Mass. 1996).! There

al so is no conpetent evidence of any causal |ink between
plaintiff’s participation in the internal investigation and the

deci sion to deny himtenure.

UTenple’s internal investigation was not related to any
EEQCC charge, investigation or proceeding. Dr. Roget never filed
a formal conplaint wwth the EEOC. He does indicate that he
informally conferred with an EECC counselor. This, however, was
in 1995. The Yates report was conpleted on May 16, 1994 and the
Committee of Inquiry report was conpl eted on Decenber 12, 1994.
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Plaintiff’s support for Dr. Roget in the academ c
el ections is also not protected activity. Plaintiff testified
that he supported Dr. Roget because he thought he was the best
candi date and not in an effort to oppose perceived racial
discrimnation. There is no evidence that in connection with his
vote plaintiff protested any discrimnation against Dr. Roget.

D. PHRA d aim

The sane standards and anal ysis are generally

applicable to Title VII and PHRA clainms. See Gonez v. Allegheny

Health Serv. Inc., 71 F.3d 1079, 1083-84 (3d Cr. 1995), cert.

deni ed, 518 U. S. 1005 (1996); Giffiths v. CIGNA Corp. , 988 F.2d

457, 469 n.10 (3d Gir.), cert. denied, 510 U.S. 865 (1993).

Wil e there are no reported opinions involving associ ati onal

di scrimnation clains under PHRA, the statute has the sane
because of “such” individual’s race | anguage as Title VIl and the
court believes such a claimwuld be addressed by the state
courts in a manner consistent with Title VII jurisprudence. See
43 P.S. 8 955(a). Mdreover, the parties have agreed that the
parallel Title VII and PHRA clai ns should be governed by the sane

st andards and resolved in tandem 12

2ln his brief plaintiff states “Dr. Zielonka agrees with
Tenpl e that the analysis required for adjudicating his clains
under the PHRA is identical to a Title VII inquiry.”
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E. Breach of Contract

The letter agreement of June 15, 1995 was expressly
"subject to the witten concurrence of [TAUP]." The signature
line for TAUP President Arthur Hochner is blank and there is no
evi dence or suggestion of witten concurrence in any form by
anyone authorized to act for TAUP. |In the absence of such
expressly required condition, there was no effective witten

agreenent. See InfoConp, Inc. v. Electra Products, Inc., 109

F.3d 902, 905-06 (3d Cir. 1997); Franklin Interiors v. Wall of

Fane Managenent Co., 511 A 2d 761, 763 (Pa. 1986). See also

Shovel Transfer & Storage, Inc. v. Pennsylvania Liquor Control

Board, 739 A 2d 133, 137 (Pa. 1999) (noting contract would not
exi st in absence of signature parties intended to require).

Plaintiff is thus free to argue than an oral contract
exi sted based on the various representations and subsequent

performance of the parties. See InfoConp, 109 F.3d at 907;

Franklin Interiors, 511 A . 2d at 762. The terns of the ineffective

witten agreenent may still be evidence of the parties' intent.

See | nfoConp., 109 F.3d at 907.

Def endant maintains that the existence and terns of an
oral agreenent nust be proven by clear and precise evidence.

Def endant relies on Feret v. First Union Corp., 1999 W 80374

(E.D. Pa. Jan. 25, 1999) in which the court did so state. See

id. at *15. The Court in Feret cites to other district court
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cases which in turn cite back successively to the others and

ultimately to Browne v. Maxfield, 663 F. Supp. 1193, 1197 (E. D

Pa. 1987). See, e.g., Martin v. Safequard Scientifics, Inc., 17

F. Supp. 2d 357, 368 (E.D. Pa. 1998); Gorwara v. AEL Inc., 784 F.

Supp. 239, 242 (E.D. Pa. 1992). None of these cases, however,

cite to any opinion of a Pennsylvania court holding that a

hei ght ened standard applies to proof of oral contracts generally.
Al t hough defendant's contention regardi ng the burden of

proof is unchallenged by plaintiff, the court believes that an

enpl oynent related oral contract may be established by a

preponderance of the evidence. See Robert Billet

Pronptions, Inc. v. IM Cornelius, Inc., 1998 W 721081, *13

(E.D. Pa. Cct. 14, 1998) (holding oral contract nust be proved by
pr eponderance of evidence and rejecting contention clear and

convincing evidence is required); Steelwagon Mg. Co. v. Tarnac

Roofing Systems, Inc., 862 F. Supp. 1361, 1365 n.6 (E. D. Pa.

1994), aff'd in part and vacated in part on other grounds, 63

F.3d 1267 (3d Gir. 1995), cert. denied, 516 U S. 1172 (1996);

Pinizzotto v. Parsons Brinkerhoff Quade & Douglas, 697 F. Supp.

886, 888 (E.D. Pa. 1988) (rejecting higher standard of proof and
uphol ding finding of oral contract from preponderance of
evi dence) .

Moreover, plaintiff's testinmony of his conversation

with the Provost, if credited, followed by the letter of June 15,
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1995 and the conduct of the parties would be sufficient to prove
by cl ear and precise evidence an oral agreenent including a
prom se of a de novo tenure review in a process reviewed for
fairness by the President.?® In assessing whether plaintiff has
present ed conpetent evidence sufficient to sustain his claimof
breach of this agreenment, the court applies a preponderance of
t he evi dence standard.

Plaintiff does not appear seriously to question that he

received a “new or “de novo review In any event, it is clear
fromthe record that he did. De novo neans anew, W thout
deference to any prior determnation. Plaintiff’s application
for tenure was addressed anew w t hout consideration of the

earlier conclusions. Dr. Devinney confirned that she took “nost

seriously that this is a review de novo.” Plaintiff was

3Def endant has not argued a | ack of consideration, and the
court will assune for purposes of adjudicating the instant notion
that there was consideration although it is not altogether clear
what benefit was conferred upon Tenple or what detrinment resulted
to plaintiff. Tenple received another year of plaintiff's
services at the going rate of pay, but this does not appear to
have been intended for its benefit. Plaintiff agreed not to
claimautomatic entitlenent to tenure based on the extended years
of enploynent granted to him This appears to be Tenple
unilaterally offering to grant plaintiff a benefit on condition
he not seek to use it against the University. Plaintiff arguably
gave up an opportunity to pursue a grievance over the denial of
tenure, but there is no indication TAUP woul d have agreed to file
a grievance. The court wll also assune that a prom se of
fairness is sufficiently definite and specific to be enforced,
al though what is fair is often subjective. See Engstromyv. John
Nuveen & Co., 668 F. Supp. 953, 962 (E.D. Pa. 1987) (prom se of
“excellent treatnment” insufficiently definite or specific to be
enf orced).
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permtted to present further and current matters pertaining to
the pertinent areas of schol arship, teaching and service. New
evaluations of plaintiff’s publications were utilized.

Eval uations fromthe prior review which included negative
coments were not resubmtted. New peer reviews of teaching and
new student course evaluations were utilized. The participants
in the process presented new Recommendati on Sheets with new
conmentary and anal ysis.

The essence of plaintiff’'s allegation of unfairness is
that the Departnent Personnel Commttee, which included Drs.
Kleis, Mall, Noris and Thomas, shoul d have been excl uded and t hat
its participation tainted the process. Assumng that Drs. Kleis,
Mal |, Noris and Thomas were antagonistic toward plaintiff, the
conpetent evidence of record sinply does not support plaintiff’s
supposition of taint. Owhers in the process were aware of
plaintiff’s expressed concern about these four colleagues and of
the rancorous history of the Departnent. The College of Arts and
Sciences Tenure Commttee expressly noted in its evaluation that
in response to plaintiff’s concern and “political divisions in

his departnent,” it was scrupulous in its effort to be fair. The

YAn ultinmate decision itself to grant or deny academ c
tenure is inherently “judgnental and subject.” Fields v. dark
Uni versity, 966 F.2d 49, 54 (1st Cr. 1992). It is often a
decision to “prune the ranks -- sonetines ruthlessly” of those
with “satisfactory performance” in favor of those of “superior
achievement.” Kuhn v. Ball State University, 78 F.3d 330, 331
(7th Gr. 1996).
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i ndependent Faculty Senate Personnel Committee revi ewed and
rejected plaintiff’s claimthat the second revi ew process was
unfair.

Moreover, there is no conpetent evidence that President
Liacouris did not keep the prom se to review the process upon
conpletion to ensure it had been fair. In his letter of April 1
1997 to plaintiff, President Liacouris states that he carefully
considered plaintiff’s conplaint regarding the fairness of the
process and concurred in the conclusion of the Faculty Senate
Personnel Conmmttee. Tenple did not agree to ensure a tenure
review process accepted as fair by plaintiff.

V. Concl usi on

There is no conpetent evidence of record that plaintiff
was deni ed tenure because of his race or the interracial nature
of any relationship or association. One cannot reasonably find
fromthe conpetent evidence of record that plaintiff was an
i ndirect unintended victimof racial discrimnation against Dr.
Roget or that plaintiff's denial of tenure was proxi mtely caused
by the failure of Dr. Roget to obtain reappointnment as Chair
There is no conpetent evidence of record that plaintiff engaged
in protected activity under Title VII, let alone that he was
denied tenure for doing so. Plaintiff has failed to sustain his

Title VII and PHRA cl ai ns.
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One cannot reasonably find fromthe conpetent evidence
of record that plaintiff was denied a new or de novo tenure
review. One cannot reasonably find fromthe conpetent evidence
of record that President Liacouris failed to review the process
after conpletion for fairness. Wat evidence on the point which
has been presented shows is that President Liacouris, and others,
carefully considered plaintiff's detailed critique of the review
process and concluded it had been fair. Tenple did not agree to
a process deened fair by plaintiff. Plaintiff has failed to
sustain his claimfor breach of contract.

Tenple is entitled to summary judgnent. Its notion

wll be granted. An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY S. ZI ELONKA : ClVIL ACTI ON
V.
TEMPLE UNI VERSI TY ; NO. 99-5693
ORDER
AND NOW this day of QOctober, 2001, upon

consi deration of defendant's Mtion for Summary Judgnent and
plaintiff's response thereto, consistent with the acconpanyi ng
menorandum | T | S HEREBY ORDERED that said Mtion is GRANTED and
accordingly JUDGVENT is ENTERED in the above action for defendant

Tenpl e University.

BY THE COURT:

JAY C. VWALDMAN, J.



